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13. The Committee held nine sittings in the course of examination of the Bill, which
included briefing /oral evidence of the Ministry of Corporate Affairs and the oral hearings of the
representatives of different stakeholders like FICCI, Cll, ICAI, ICSI, ICWAI, RBI and SEBI, as
also some experts on the subject. Detailed questionnaires were sent to the Ministry seeking
clarifications on the concerns/queries raised by Members during these hearings. The Ministry of
Corporate Affairs furnished their replies/comments to the questionnaires sent to them at different
points of time in a phased manner. The examination of the Companies Bill, 2009 was thus very
detailed and comprehensive, spanning about eight months.

14. The Ministry of Corporate Affairs accepted the suggestions made by the
Committee in about 500 cases and even suggested revised formulations/alternate clauses
in about 125 cases (details of clauses/sub-clauses accepted for modification including
alternate formulations have been indicated in annexures to the report). It resulted in large
area of acceptance by the Government, with the number of issues involving different
points of view reduced to the minimum. The Committee’s extensive deliberations and
interventions on the Bill would thus engender amendments / modifications and fresh
inclusions requiring recasting of several clauses and matters covered in the Bill.

GUIDING PRINCIPLES

o Establishing a comprehensive and vibrant legal framework to cover the entire gamut of
corporate functioning that will stand the vagaries of time.

 Greater clarity and lucidity recommended in the formulation of clauses and sub-clauses;
restoration of existing provisions recommended if they are found less ambiguous and
more inclusive.

e Reduction in delegated legislation; substantive matters and important issues to be
included in the statute itself.

e Need for sturdy systems, enhanced transparency and comprehensive disclosures - based

- regime emphasized; as companies grow, become bigger and globalise with the number

and range of stakeholders increasing by volumes, necessitating proper checks and
balances.
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Self-regulation through internal mechanism / procedures, to be underpinned on strong
systems and procedures; Central Government to step in only when mis-governance takes
place

Technical or procedural mistakes or delays to be considered in broader perspective, while
dealing with fraudulent conduct/practices severely and decisively; deterrent provisions
including imprisonment prescribed to pre-empt fraudulent conduct / practices; bonafide
managerial conduct/decisions to be protected.

In the light of recent experiences in corporate mis-governance, process of audit and
functioning of auditors to be made more independent and effective; stringent joint and
individual liability prescribed; setting up of oversight body to set standards and supervise
quality of audit recommended.

Role of Independent Directors to be distinguished from other Directors in terms of
appointment, duties and liabilities; maintenance of a panel recommended for their
appointment; independence criteria to be clearly delineated; the institution to be allowed
time to evolve.

Committees of Board to be strengthened; their terms of reference to be clearly defined.

Effective regulation stressed, wherein benchmarks may be provided in the main statute,
while the sectoral regulator may regulate by way of detailed guidelines as per evolving
circumstances. Certain aspects presently included only in regulator's guidelines to be
brought in as part of company law.

Existing jurisdiction of regulators like SEBI, RBI not to be disturbed.

Investigation under Company law to rest with Central Government and not with any
sectoral regulator.

Capacity building of Government agencies to scrutinize documents and detect non-
compliance. - Strengthen enforcement and investigation mechanism, particularly
Registrar of Companies (ROCs) for better monitoring of compliance in coordination with
SEBI.

Investor friendly measures with adequate protection and quick relief for small investors
stressed upon; recognized Investors Association to be allowed to file class section suits
and also complaints on behalf of shareholders; revival of company deposits as a source
of safe and secure investment for the public recommended.

Statutory status for Serious Frauds Investigation Office (SFIO) proposed with a view to
investigating corporate frauds; definition of ‘fraud’ brought in the Bill.

Different aspects of corporate governance to be brought in the main statute rather than be

left to guidelines; corporate governance expected to become integral to corporate
functioning and governance structures of companies.
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e |Introduction of Corporate Social Responsibility (CSR) as a concept in the Bill, requiring
bigger companies to make disclosures about their CSR policies and activities thereunder.

» Emphasis on canons of corporate democracy — the system of proxies to be discontinued
and higher quorum suggested for company meetings.

BROADER ISSUES

15. Before discussing the various points raised by the Committee and their specific
observations / recommendations clause by clause (Part-Il), the Committee’s examination of
certain broader issues may be dealt with in brief as follows :-

(A) Corporate Governance :-

16. During their discussions on the Bill, the Committee have been stressing on
Corporate Governance norms and its statutory recognition. The Corporate Governance
Voluntary Guidelines 2009 were issued by the Central Government (Ministry of Corporate
Affairs) in December, 2009 for voluntary adoption by the Companies. Pursuant to the
Committee’s suggestion that the substantive matters covered in these guidelines may be
appropriately included in the Bill itself, the Ministry while agreeing to this suggestion in principle,
has proposed that the following matters may be included in the Bill :-

(i) Separation of Offices of Chairman & Chief Executive Officer

(i) Nomination Committee to consider proposals for searching, evaluating, and
recommending appropriate Independent Directors and Non-Executive and
Executive Directors

(iii) Number of Companies in which an Individual may become a Director

(iv) Attributes for Independent Directors
All Independent Directors to provide a detailed Certificate of Independence.

(v) Tenure for Independent Director
(vi) Independent Directors expected to act as ‘whistle blower.’

(vii) Remuneration Committee to determine, recommend and monitor principles,
criteria and the basis of remuneration policy of the company

(viii) Risk Management
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payment or delayed payment by the company. The Committee feel that the instrument of
public deposits as a source of capital for companies should not be discouraged in law,

while deterrent provisions should be brought against defaulting companies.

)] Corporate Social Responsibility (CSR) :

49.  In response to the Committee’s overwhelming concerns on the extent of Corporate
Social Responsibility (CSR) being undertaken by corporates and the need for a comprehensive
CSR policy, the Ministry of Corporate Affairs have agreed that the Bill may now include
provisions to mandate that every company having [(net worth of Rs. 500 crore or more, or
turnover of Rs. 1000 crore or more)] or [a net profit of Rs. 5 crore or more during a year] shall be
required to formulate a CSR Policy to ensure that every year at least 2% of its average net
profits during the three immediately preceding financial years shall be spent on CSR activities as
may be approved and specified by the company. The directors shall be required to make
suitable disclosures in this regard in their report to members.

50. In case any such company does not have adequate profits or is not in a position to
spend prescribed amount on CSR activities, the directors would be required to give suitable

disclosure/ reasons in their report to the members.

51. While welcoming the Ministry’s acceptance of the Committee’s suggestion to
bring Corporate Social Responsibility (CSR) in the statute itself, the Committee feel that
separate disclosures required to be made by Companies in their Annual Report by way of
CSR statement indicating the company policy as well as the specific steps taken

thereunder will be a sufficient check on non-compliance.
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of an oversight mechanism that some Government officer will look into it, then no,
we have not conceived of that idea. We have not put up that type of idea there.”

9.45 He further added :-

“This is the first time and historically it may be the first time in the world — is that we
are putting the Corporate social responsibility which the Chairman directed to us. We
are putting it in the law itself that every company beyond the certain limit should
have a corporate social responsibility policy. This is something we cannot mandate
beyond that, but we are making a provision in the law itself.”

9.46 On this issue, the Ministry in their post evidence replies submitted as follows :-

(i) The Ministry has examined the matter in detail in view of discussions taken place
before Hon'ble Committee on 15" June, 2010.

(ii) It is felt that the Bill may include provisions to mandate that every company having
[(net worth of Rs. 500 crore or more, or turnover of Rs. 1000 crore or more)] or [a net
profit of Rs. 5 crore or more during a year] shall be required to formulate a CSR policy
fo ensure that every year at least 2% of its average net profits during the three
immediately preceding financial years shall be spent on CSR activities as may be
approved and specified by the company. The directors shall be required to make
suitable disclosures in this regard in their report to members.

(iii) In case any such company does not have adequate profits or is not in a position to
spend prescribed amount on CSR activities, the directors would be required to give
suitable disclosure/reasons in their report to the members.

9.47 The Committee would like the Ministry to modify the sub-clause 120(3)
incorporating details about Directors’ responsibility statement comprising of disclosures
about material related party transactions and corporate social responsibility policy along
the lines suggested above. In this regard, the Committee would however like to point out
that all the details of material related party transactions in respect of both a Director and
Key Managerial Personnel (KMP) of the company should also be required to be disclosed
under clause 120(3). The Committee have already made their observation on corporate
social responsibility and its inclusion in the statute itself in Part — | of the report

(Overview).



